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Albert Mupila v. Yu-Wei COMP/ IRCLK/222/2022
Chanda Chungu 1
Facts
An employee was employed on an oral contract of employment since June 2016 by an employer
engaged in providing casino services. He was never availed with a copy of his contract and
was paid a salary below the prescribed minimum for workers protected by the Shop Workers
Order.
During 2021, he raised a complaint relating to his NAPSA contributions and was subsequently
summarily dismissed. He commenced an action before the Industrial Relations Division of the
High Court seeking the following reliefs:
•
•
•
•

Benefits for the years worked;
Leave days;
Unfair and wrongful dismissal; and
Costs and any other benefits the Court may deem fit.

Holding
The Industrial Relations Division held that the employee was entitled to the underpayment of
his salary for the years he worked as he was a protected employee covered by the Shop Workers
Order. In addition to the underpayment of his salaries, the court exercised its discretion in terms
of section 85A of the Industrial and Labour Relations Act to award him severance pay in terms
of section 54(1)(c) of the Employment Code Act.
Significance
The decision of the Industrial Relations Division is certainly a landmark decision as it
comprehensively addresses various issues in the field of employment law that are of relevance
to the public at large.
Firstly, the court confirmed that the statutory instruments which were made pursuant to the
now repealed Minimum Wages and Conditions of Employment Act, Chapter 282 of the Laws
of Zambia remain in force despite the parent Act they were made pursuant to being repealed.
The Industrial Relations Division stated that
It is significant that even though the Minimum Wages and Conditions of Employment
Act, 1982 was repealed by Section 138 (1) of the Employment Code Act, the Ministerial
Orders enacted pursuant to the same were not repealed and are still applicable until
expressly repealed. Thus, the Shop Workers Order, 2011 as amended by the 2012 and
2018 Orders, applied to the Complainant.
The above reasoning is based on section 15 of the Interpretation and General Provisions Act
which reads as follows:
Where any Act, Applied Act or Ordinance or part thereof is repealed, any statutory
instrument issued under or made in virtue thereof shall remain in force, so far as it is
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not inconsistent with the repealing written law, until it has been repealed by a statutory
instrument issued or made under the provisions of such repealing written law, and shall
be deemed for all purposes to have been made thereunder.
Although the Minimum Wages and Conditions of Employment Act has been repealed and
replaced with the Employment Code Act, the statutory instruments made pursuant to that Act
survive. This is because the enacted Employment Code Act did not also repeal those
instruments but only the Act that they were made pursuant to. The approach of the court in this
case is in sync with Atlantic Bakery Limited v. Zesco Limited 2 where the Supreme Court in
interpreting section 15 of the Interpretation and General Provisions Act guided that the test
used when determining the continuation of subsidiary legislation made under repealed
legislation is to determine if the said subsidiary legislation was expressly repealed or whether
they are inconsistent with a newly enacted Act that repealed the legislation it was made
pursuant to. Where none of these factors are present, the statutory instruments remain in force.
Therefore, those statutory instruments made pursuant to the Minimum Wages and Conditions
of Employment Act, i.e., the General, Shop Workers and Domestic Workers orders remain in
force until expressly repealed. As such, the Shop Workers Order which was applicable in the
circumstances applied.
The decision of the Industrial Relations Division in applying the principle from the Supreme
Court decision of Tiger Chicks (t/a Progressive Poultry Limited) v. Tembo Chrisford and
Others, 3 confirmed that an employee can be redesignated as a protected employee covered by
the statutory instruments brought into force by the Minister of Labour to provide additional
protection to a group of specified, vulnerable employees. This is crucial as employees can only
longer disguise the true nature of an employee’s job description to evade providing the benefits
that the statutory instrument provides for the specified group of employees.
Based on the above, although the employee in this case was characterised as a management
employee, the court looked at the facts and circumstances, as well as interrogated his duties
and responsibilities to hold that he was an employee identified and covered by the Shop
Workers Order. This was significant because having redesignated the employee as an employee
covered by the Shop Workers Order, the employee was entitled to the minimum wage and
benefits contained in the said Shop Workers Order.
Secondly, the court was clear on the fact that the law provides for a limited set of valid grounds
that an employer can invoke when the employer initiates the termination of the contract of
employment. These are the conduct or capacity of the employee, the employee’s operational
requirements or redundancy.
The Industrial Relations Division went further to distinguish between termination for
operational requirements and termination by redundancy. The Court held that:
The distinction between termination for operational requirements and redundancy is
that termination for operational requirements is based on a bona fide commercial reason
such as inability to financially sustain an employee or due to a restructuring exercise
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while redundancy is only triggered when one of the redundancy situation in section
55(1) of the Employment Code Act arises.
The distinction between redundancy and termination for operational requirements in Zambia
is thus very important. When a redundancy takes place, the position that the employee held
must be abolished or diminished in the entity. In Frida Kabaso Phiri (sued as Country Director
of Voluntary Services Overseas Zambia) v. Davies Tembo, 4 the Supreme Court in a judgment
delivered by Malila JS (as he was then) confirmed that:
We accept the submission of the learned counsel for the appellant that a
redundancy takes place when an employer decides that the employee's position
and/or services are no longer required and, therefore, the position must be
abolished.
By declaring an employee redundant, the employer announces to the world that he does not
need or require the employee to do that job. On the other hand, with termination for operational
requirements, the employer continues to exist, and the role of the employee has neither ceased
nor diminished but the employer cannot sustain that employee in its enterprise. In such
situations, the employer is justified in terminating the services of the employee based on
operational requirements as required by section 52 (2) of the Employment Code Act.
Once an employer declares an employee redundant, he risks legal action if he replaces the
employee whom he declares redundant with another employee because the action of declaring
an employee redundant is an announcement to the world that he does not need anybody for the
job. As explained in Frida Kabaso, the redundancy means the employee’s position no longer
exists and/or his services are no longer required.
For these reasons, if an employer is facing challenges such as the ability to sustain its workforce
due to financial problems or seeks to reorganise its affairs to make them more efficient, if it
does not result into a redundancy situation contemplated by section 55(1) of the Employment
Code Act, a redundancy has not occurred. In such circumstances, the employer is warranted in
terminating employment based on operational requirements in terms of section 52(2) of the
Employment Code Act. Such a termination based on operational requirements. As such the
obiter statement from the court distinguishing between the two modes of termination is an
important consideration and will have an impact on the labour market going forward.
For the avoidance of any doubt, termination for operational requirements is based on a bona
fide, commercial reason that doesn’t involve an employee’s position or services no longer
being required whilst a redundancy is triggered by an event that results in an employee’s
services no longer being required or due to an adverse, alteration of their contract of
employment.
Crucially, it is should be stated that an employer can only terminate for operational
requirements if the reason is a bona fide, and has a commercial justification. This should be
read together with Sarah Aliza Vekhnik v. Casa Dei Bambini Montessori Zambia Limited,5
which was cited by the court where it was stated that the reason given by the employer must
be substantiated. An employer will not be permitted to invoke termination for operational
requirements without providing the basis for and substantiating the said decision.
4
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As it related to the specific circumstances of the case, the court held that the only possible
ground for dismissal was misconduct. As the employee was summarily dismissed, it was
prudent to consider section 50 of the Employment Code. Section 50 (1) of the Employment
Code Act stipulates that:
(1) An employer shall not dismiss an employee summarily except in the
following circumstances:
(a) where an employee is guilty of gross misconduct inconsistent with
the
express or implied conditions of the contract of employment;
(b) for wilful disobedience to a lawful order given by the employer;
(c) for lack of skill which the employee, expressly or impliedly, is
warranted to possess;
(d) for habitual or substantial neglect of the employee’s duties;
(e) for continual absence from work without the permission of the
employer or a reasonable excuse; or
(f) for a misconduct under the employer’s disciplinary rules where the
punishment is summary dismissal.
The above circumstances have been introduced by the Employment Code Act as the only
instances which would justify the summary dismissal of an employee. According to the
Industrial Relations Division, it is prudent for an employer to prove that the conduct of an
employee falls within the scope of section 50 to justify summary dismissal. In the absence of
providing such proof, the summary dismissal was found to be unfair and unlawful.
The court emphasised that by virtue of section 52(5) of the Employment Code, the burden of
proof lies on the employer to prove that they brought the employment relationship to an end
based on a valid reason. In addition, it should be added that based on the Sarah Aliza Vekhnik 6
decision where the Court of Appeal emphasised that the valid reason must also be substantiated.
In this case, the employer did not file an Answer nor appear before the court and thus their
failure to discharge their burden rendered the employee’s dismissal unfair and unlawful based
on the undisputed and unchallenged facts before the court.
As the dismissal was unfair and unlawful, the court moved on to consider the award of
damages. The court confirmed that the normal measure of damages is the notice period in the
contract, and where the contract is silent, the notice prescribed in the law. To get a higher award
of damages, an employee should demonstrate that the dismissal was inflicted in a traumatic
fashion, caused mental anguish and stress, and affect the employee’s future job prospects. In
this case, the employee failed to plead or demonstrate this, and he was only awarded one month
salary as damages.
Thirdly, the case is significant because the court demonstrated the full force and power of
section 85A of the Industrial and Labour Relations Act, Chapter 269 of the Laws of Zambia.
Section 85A provides that:
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Where the Court finds that the complaint or application presented to it is
justified and reasonable, the Court shall grant such remedy as it considers just
and equitable and may (a) award the complainant or applicant damages or compensation for loss of
employment;
(b) make an order for reinstatement, re-employment or re-engagement;
(c) deem the complainant or applicant as retired, retrenched or redundant; or
(d) make any other order or award as the court may consider fit in the
circumstances of the case.
What is clear from the above is that the Industrial Relations Court (now a Division of the High
Court) is empowered by Section 85A of the Industrial and Labour Relations Act to grant any
remedy which it considers to be just and equitable in the circumstances of the case, in addition
to reinstatement, re-employment or re-engagement and/or damages or compensation for loss
of employment. Therefore, the court is not bound by the remedies provided but can go beyond
where it considers such an award to be just and equitable.
Based on the above, the court awarded two very important remedies to the employee. The first
remedy awarded was that of underpayment of his salary and benefits. The evidence before the
court was that the employee was paid a salary below the minimum wage in the Shop Workers
Order and not paid the transport, lunch and housing allowances prescribed. As such, the court
ordered that the employer pay him the underpayment of his wage and benefits with respect to
the period he worked.
Further to the above, the court took the step of awarding severance pay to the employee. Since
the enactment of the Employment Code Act, there has been a debate as to whether those on
permanent contracts are entitled to severance pay in form of gratuity. Gratuity is defined in
section 3 of the Employment Code Act as
a payment made to an employee in respect of a person’s service on the expiry
of a long-term contract of employment based on basic pay earnings that have
accrued to the employee during the term of service.
Section 53 (6) of the Employment Code Act stipulates that:
Where an employer terminates a long-term contract of employment under this
section, the employer shall pay the employee gratuity which is prorated
according to the period of employment.
Further, section 73 of the Employment Code Act states that:
An employer shall, at the end of a long-term contract period, pay an
employee gratuity at a rate of not less than twenty-five percent of the
employee’s basic pay earned during the contract period.
(2)
Where an employee’s contract of employment is terminated in
accordance with this Code, the employee shall be paid gratuity prorated in
accordance with the period of employment.
(1)
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As evident above, the Employment Code Act in sections 53 (6) and 73 provides for gratuity.
However, the gratuity is limited to those serving on long-term employment as per the definition
of gratuity in section 3 of the Employment Code Act.
In this case, the employee was serving on an oral contract which did not specify a predetermined end date. As such, he could not be an employee serving on a long-term contract. In
this regard the court made a ground-breaking statement when it guided that:
That notwithstanding, where a contract does not fix a date for expiry, it is
presumed to be a permanent contract that expires at retirement age unless
terminated in terms of the law. The general retirement age in Zambia is 60 years
as prescribed by the National Pension Scheme Act, Chapter 256 of the Laws of
Zambia.
The court guided that where a contract does not specify an end date, it is presumed to be a
permanent contract. Having taken this position, the court had to determine if the employee is
entitled to severance pay. Notwithstanding the provisions restricting gratuity to those on longterm contracts, the court dissected section 54 (1) (c) of the Employment Code Act which
provides that:
An employer shall pay an employee a severance pay, where the employee’s
contract of employment is terminated or has expired, in the following manner:
(c) where a contract of employment of a fixed duration has been terminated,
severance pay shall be a gratuity at the rate of not less than twenty-five percent
of the employee’s basic pay earned during the contract period as at the effective
date of termination
Thus, by virtue of these provisions, severance pay in the form of gratuity is an entitlement to
all employees serving on contracts for a fixed-duration, and not just those on long-term
employment.
The definition of “fixed duration” had not been provided for in the Employment Code, and thus
it was unclear if this benefit applied to permanent employees. The court in this case gave the
necessary clarity by guiding that a permanent contract which has a pre-determined end date of
retirement makes it a contract for a fixed duration and thus permanent employees are entitled
to this benefit. The court supported its position by referring to section 54 (3) of the Employment
Code which specifies that:
the severance pay under this section shall not be paid to a casual employee, a
temporary employee, an employee engaged on long-term contract or an
employee serving a period of probation.
The foregoing provision proscribes the payment of a severance package to employees engaged
on, among others, long term contracts. As permanent contracts are not excluded from the
applicability of the provision, the Industrial Relations Division guided that it is clear severance
pay applies to those on permanent contract when their contract terminates or expires. However,
this will not apply when the employee is declared redundant, medically discharged, or dies as
in these situations, section 54 provides for specific benefits.
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The court brilliantly qualified the benefit to severance pay by reminding us that legislation does
not apply retrospectively. In Konkola Copper Mines v. Nyambe Martin Nyambe and Others, 7
the Court of Appeal held as follows: A law that comes into effect after parties have contracted cannot apply to
relations that were consummated previously.
The Employment Code has transitional provisions which gave employers a one-year window
within which to comply with the provisions of the Act. The court on its own accord guided that
However, since the entitlement to severance pay does not apply retrospectively, the
severance pay is payable from 9th May, 2020 when the transition period in which
to comply with the Employment Code Act expired. Thus, the Complainant is not
entitled to this benefit from the date of his engagement, but only from 9th May,
2020 until the date of his dismissal, that is, 27th February, 2021.
As such, the employee’s entitlement to severance only begun to accrue on 9th May 2020, which
is one year from the date that the Employment Code was signed into force.
The court also highlighted that:
It should be noted that the Minister of Labour and Social Security issued
the Employment Code (Exemption) Regulations, 2020, Statutory
Instrument No. 48 of 2020, on 8th May, 2020 pursuant to Section 2(2) of
the Employment Code Act. The statutory instrument allows the Minister,
following consultation with the Tripartite Consultative Labour Council
and by statutory instrument, to exempt any person or class of persons or
any trade, industry or undertaking from any of the provisions of the Act.
Thus, until Statutory Instrument No. 48 of 2020 is revoked, the following
categories of employees are exempted from payment of severance pay in
terms of Section 54 (1) (c) when their contracts come to an end, namely;
expatriate employees and management employees.
Therefore, although the severance benefit has been suspended with respect to expatriate and
management employees by virtue of the Employment Code (Exemption) Regulations,
Statutory Instrument No. 48 of 2020, the employee in question was neither an expatriate or
management employee, he was not excluded and could benefit from severance pay from 9th
May 2020.
It should be noted that if an employer has a private pension scheme, if an employee’s contract
of employment is terminated for any reason other than redundancy, medical discharge or death,
an employee serving on a permanent contract will not be entitled to the severance pay in the
form of gratuity, but the benefits from the private pension scheme.
Lastly, the court awarded costs to the employee. Generally, the Industrial Relations Division
does not award costs. Rule 44 (1) of the Industrial and Labour Relations Court Rules provides
as follows:

7
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Where it appears to the Court that any person has been guilty of
unreasonable delay, or of taking improper, vexatious or unnecessary steps
in any proceedings, or of other unreasonable conduct, the Court may make
an order for costs or expenses against him.
This provision makes it clear that costs in relation to matters emanating from the Industrial
Relations Court will be awarded only against a party who has been guilty of unreasonable
delay, taking improper, vexatious, or unnecessary steps in the proceedings, or where a party
has engaged in unreasonable conduct in relation to the proceedings.
In the circumstances of this case, the employer’s failure to file an Answer or appear before the
court amounted to unreasonable conduct that justified an award of costs in favour of the
employee.
The judgment of the court is significant in several respects. This notwithstanding, the court’s
reasoning could have been enhanced if the court further cautioned employers of employees on
oral contracts of their duty to keep a record of the oral contract as required by section 18 of the
Employment Code Act.
Employers are no longer at liberty to simply employ employees on oral contracts but must now
also prepare and maintain a record of the oral contract in the prescribed form set out in the First
Schedule of the Employment Code. This consideration is crucial because previously section
70(d) of the now repealed Employment Act provided that the court had the power to assess the
fair value of services rendered by an employee in any case in which such services are to be
assessed in accordance with the provisions of this Act, or in any case where the rate of wages
or other benefits to which an employee should be entitled have not been agreed between the
employer and employee or it is uncertain what was agreed.
Although this power has not been maintained under the Employment Code Act, the fact that
section 18 read together with the First Schedule provides that every oral contract, must provide
details of the employees’ wages and allowances, this protects employees, especially in
situations when the court must determine what exactly is due to them.
This excellent decision of the court could have been strengthened if the above had been
expressly pointed out.
The Judgment of the Industrial Relations Division will have a long-lasting impact on
employment law in Zambia for several reasons. The court emphasised that the Shop Workers
Order made specifically to protect vulnerable shop workers continues to apply up until it is
expressly repealed. The court thereafter showcased the power to redesignate employees as
vulnerable employees and award the underpayment of salaries and benefits that an employee
should have received in terms of the law.
In addition, the court confirmed and settled the debate as to the applicability of severance pay
in the form of gratuity for permanent employees. This is important because it confirms that
whereas gratuity is limited to long-term employees, permanent employees, except those
expressly excluded from the benefit are entitled to a similar benefit when their contract comes
to an end. It is the view of the author of this article that it could not have been the intention of
the legislature to differentiate between long-term and permanent employees and the insertion
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of section 54 was to provide a benefit for permanent employees that their long-term colleagues
receive when their contracts expire.
Lastly, it is now more important than ever for employers to file an Answer before the Industrial
Relations Division in respect to a complaint raised by an employee. Section 52(5) places the
burden on employers to prove that a valid reason was given for the termination/dismissal of an
employee. Further, the employer is also mandated to substantiate the valid reason, and this can
only be done when an Answer is filed. In the absence of a response from the employer before
the court, the court will likely consider the unchallenged facts presented by an employee when
rendering its decision due to the failure of the employer to discharge its burden.
Conclusion
This decision has important implications for employees, and particularly employers in Zambia
who should take note of the following:
•

•

•
•
•
•
•

•
•

The statutory instruments brought into force by the Minister of Labour and Security in
the form of Ministerial Orders which identify specific group of workers as requiring
special protection by providing a minimum wage and basic conditions of employment
remain in force as they have not been expressly repealed;
The court has the power to look at an employee’s job description and duties and redesignate them as a protected employee. In such circumstances, the court will treat them
as one of the workers covered by the Ministerial Orders and order the payment of their
wages and benefits in terms of the applicable Ministerial Order;
Section 85A of the Industrial and Labour Relations Act to grant any remedy which it
considers to be just and equitable in the circumstances of the case
The court will order underpayment of an employee’s salary and benefits where an
employer has been praying the employee below what the law prescribes;
Employers may only initiate the termination of an employee’s contract of employment
based on four (4) grounds, namely the employee’s conduct or capacity, or the
employer’s operational requirements or redundancy
An employer cannot invoke the termination of the contract by giving notice without
giving on of the valid reasons which must be substantiated;
Termination for operational requirements differs to termination by redundancy –
termination for operational requirements is based on a bona fide, commercial reason
that doesn’t involve an employee’s position or services no longer being required whilst
a redundancy is triggered by an event that results in an employee’s services no longer
being required or due to an adverse, alteration of their contract of employment;
If a contract of employment does not specify provide a pre-determined end date, it is
presumed that the said contract is a permanent contract.
Permanent employees are also entitled to severance pay in the form of gratuity at the
end of the employment relationship. However, this benefit only accrues from 9th May
2020 which is one year from the date the Employment Code Act came into effect.
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